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however, a judgment caused by the attorney's negligence will be vacated if the 
party has a meritorious defense. See Gideon v. Dwyer, 40 N. Y. Supp. 1053; 
Gallins v. Globe Rutgers Fire Ins. Co., 174 N. C. 553, 94 S. E. 300. And recently 
jurisdictions that formerly followed the rule of refusing to vacate judgments 
when the attorney was negligent have created exceptions in extreme cases. 
See Patterson v. Uncle Sam Oil Co., 101 Kan. 40, 165 Pac. 661; Southwestern 
Surety Co. v. Treadway, 113 Miss. 189, 74 So. 143. Other jurisdictions, where 
justice demanded it, have gone a long way to vacate judgments by construing 
the negligence of the attorney as "excusable neglect." Reilley v. Kinkead, 
181 la. 615, 165 N. W. 80; Citizens Bank v. Branden, 19 N. D. 489, 126 N. W. 
102; Nelson v. Minder, 41 S. D. 150, 169 N. W. 549. It seems that, in the 
interest of justice between the parties, the lower court in the present case 
might well have construed the doubts in favor of the application and vacated 
the judgment. See Miller v. Carr, 116 Cal. 378, 48 Pac. 324. But in such a 
case the lower court must be given a wide discretion, and the refusal of the 
upper court to reverse is therefore justified. See Rogers v. Cummings, 11 la. 
459; Scott v. Smith, 133 Mo. 618, 34 S. W. 864. See 1 Freeman, Judgments, 
4 ed., § 106. 

Letters of Credit — Validity — Relation of the Buyer-Seller Con- 
tract to the Letter of Credit. — The defendant issued a letter of credit 
addressed to a seller payable on performance of a contract between the seller 
and the buyer. The defendant refused payment on the ground that the sales 
contract had become impossible of performance. Held, that this is no defense 
to the letter of credit. American Steel Co. v. Irving National Bank, 266 Fed. 41 
(C. C. A., 2d Circ). 

A buyer and seller entered into a contract for the manufacture and sale of 
goods, the conditions of which were that the buyer should procure from the 
National City Bank a letter of credit addressed to the seller, that shipments 
and payments should be made by instalments, that the seller should draw on 
the bank upon shipment of each instalment, and that if any shipment should 
be delayed a specified length of time the buyer had the option of cancelling 
that instalment. The letter of credit was accordingly procured. Subsequently 
the seller was unable to supply one shipment, and the buyer exercised his 
option of cancellation. The buyer sought to enjoin the seller from drawing 
that particular draft and the bank from paying it. Held, that the injunction 
be denied. Frey &* Son v. Sherburne & Co. and the National City Bank, 184 
N. Y. Supp. 661. 

For a discussion of the principles involved in these cases, see Notes, p. 533, 
supra. 

Limitation of Action — New Promise — Effect of Account Stated — 
Account Stated by Retention. — A statute requires that a new promise, 
to take a debt out of the statute of limitations, must be in writing. (Mont. 
Code Crv. Proc, § 555.) The defendant became indebted to the plaintiff for 
goods sold and delivered. Shortly afterwards the plaintiff rendered an account 
which the defendant retained without objecting. In an action the defendant 
pleads the statute of limitations. The statutory period has run from the date 
of the original debt but not from the date of the account stated. Held, that the 
statute is not a defense. O'Hanlon Co. v. Jess, 193 Pac. 65 (Mont.). 
_ It is generally held that the retention of an account rendered, without objec- 
tion, is evidence of an assent thereto, creating an account stated. Baltimore &* 
Ohio Ry. v. Berkeley Springs Ry., 168 Fed. 770; Locke v. Woodman, 216 S. W. 
1006 (Mo. App.). A distinction should be drawn between an account stated 
as a computation and one stated as a compromise. The former constitutes a 
new promise to pay a prior indebtedness. Chase v. Trafford, 116 Mass. 529- 



